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First Supplement to Memorandum 86--95

Subject: Study 642 - Recommendation Relating to Technical Revisions in
the Trust Law

Attached to this supplement is a copy of the Recommendation
Relating to Technical Revisions in the Trust Law (December 1986). With
the exception of the matters noted in Memorandum 86-95, the material in
this recommendation has already been approved by the Commission for
printing and introduction in the 1987 legislative session,

We do not plan to discuss this material at the December meeting,
but are distributing it for your information and for reference when
Memorandum 86-95 1is considered. You should also note that the version
of Section 16062 set out in the recommendation differs slightly from
the version set out in the memorandum. The staff prefers the version

in the recommendation as being easier to understand.
Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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December 5, 1986

To: The Honorable George Deukmejian
Governor of California and
The Legislature of California

The new Trust Law was enacted by Chapter B20 of the Statutes of
1986 wupon recommendation of the Law Revision Commission. See
Recommendation Proposing the Trust Law, 18 Cal. L. Revision Comm'n
Reports 501 (1986). The Commission has continued to review the law
relating to trusts to determine whether any corrections need to be made
in the comprehensive trust legislation before it becomes operative on
July 1, 1987. As a result of this review, the Commission recommends an
amendment to make clear that the Trust Law may, where appropriate, be
applied to entities that are not express trusts. The Commission also
recommends several amendments to make technical changes.

This recommendation is submitted as part of the Commission’s
project to revise the Probate Code and 1s made pursuant to Resoclution
Chapter 37 of the Statutes of 1980.

Respectfully submitted,

Arthur K. Marshall
Chairperson
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RECOMMENDATION

relating to

TECHNICAL BEVISIONS IN THE TRUST LAW

Introduction

The 1986 session of the California Legislature enacted a new Trust
Law1 on recommendation of the Law Revision Commission.2 The present
recommendation proposes substantive and technical revisions in the
Trust Law, to become operative on July 1, 1987, at the same time as the
new law. The substantive revisions are discussed below; recommended
technical changes are explained in the comments to the provisions in

the proposed legislation following.

Application of Trust Law to Entities and Relationships
Excluded from Definition of "Trust™
The Trust Law is designed to govern express trusts, both private
and charitable, but it may also be applied to a trust that a court has
determined should be administered in the manner of an express trust.3
Various types of entities and relationships are specifically excluded
from the definition of trust, such as certain business and investment
trusts, voting trusts, security arrangements, liquidation trusts, and

pension trusts.4

1. 1986 Cal. Stat. ch, 820 (operative July 1, 1987), enacting
Prob. Code §§ 15000-18201.

2. See Recommendation Proposing the Trust Law, 18 Cal. L.
Revision Comm'n Reports 501 (1986).

3, See Prob. Code § 82(a)-(b) (as amended by 1986 Cal. Stat. ch.
820, § 28) ("trust" defined).

4. 7Prob. Code § 82(c) (as amended by 1986 Cal. Stat. ch. 820,
§ 28). This provision reads in full as follows:

(¢) "Trust" excludes other constructive trusts, and it
excludes resulting trusts, guardianships, congervatorships,
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The parties or a court may find it useful to be able to borrow
principles and procedures from the Trust Law and, where appropriate,
apply them in circumstances that otherwise would be excluded by the
definition of trust., Where a matter is not covered by the relevant
law, it 1is beneficial to be able to adopt statutory principles that
apply in analogous situations under the Trust Law. In the case of a
fiduciary relationship that is not specifically excluded by the
definition of trust, the power of the courts under the common law to
apply relevant principles is recognized in the new law.s However, the
specific exclusion of an entity from the definitien of trust would
appear to preclude the application of the Trust Law.

The Commission has concluded that the Trust Law should be neutral
ot the issue of whether it may be borrowed and applied to excluded
entities and relationships. Thus, while the Trust Law itself applies
only to express trusts, the new law should be revised to make clear
that its principles and procedures may be applied to excluded entities
and relationships pursuant to statutory or common law principles, by

court order or rule, or by contract.

personal representatives, Totten trust accounts, custodial
arrangements pursuant to the Uniform Gifts to Minors Act or
the Uniform Transfers to Minors Act of any state, business
truste that are taxed as partnerships or corporations,
investment trusts subject to regulation under the lawa of this
state or any other jurisdiction, common trust funds, voting
trusts, security arrangements, transfers in trust or purpose
of suit or enforcement of a claim or right, liquidation
trusts, and trusts for the primary purpose of paying debts,
dividends, interest, salaries, wages, profits, pensions, or
employee benefits of any kind, and any arrangement under which
a person is nominee or escrowee for another.

5. See Prob. Code §§ 82(b) (as amended by 1986 Cal. Stat. ch.
820, § 28) (trust administered in manner of exXpress trust on court
order), 15002 (as added by 1986 Cal. Stat. ch. 820, § 40} (common law
as law of state), 15003(b) (as added by 1986 Cal. Stat. ch. 820, § 40)
(repeal of Givil Code trust provisions not intended to affect general
fiduciary principles applicable to confidential relationships).




Proposed Legislation

The Commission's recommendations would be effectuated by enactment

of the following measure:

An act to amend Sections 5110, 5125, and 5127 of the Civil Code,
to amend Sections 104, 13504, 15003, 16062, 16063, and 16303 of, and to
repeal and add Section 82 of the Probate Code, relating to trusts, and
declaring the urgency thereof, to take effect immediately.

The people of the State of California do enact as follows:
Civil Code e ca t c oper

res [v)

SEC. 1. Section 5110 of the Civil Code is amended to read:

5110. Except as provided in Sections 5107, 5108, and 5126, all
real property situated in this state and all personal property wherever
situated acquired during the marriage by a married person while
domiciled in this state, and property held in trust pursuant to Section
51135 5110.150, 1s community property; but whenever any real or
personal property, or any interest therein or encumbrance therecn, is
acquired prior to January 1, 1975, by a married woman by an instrument
in writing, the presumption is that the same is her separate property,
and if so acquired by the married woman and any other person the
presumption is that she takes the part acquired by her, as tenant in
common, unless a different intention is expressed in the instrument;
except, that when any of the property js acquired by huszband and wife
by an instrument in which they are desacribed as husband and wife,
unless a different intention 1s expressed in the instrument, the
presumption is that the property is the communlty property of the
husband and wife. The presumptions in this section mentioned are
conclusive in favor of any person dealing in good faith and for a
valuable consideration with a married woman or |Ter legal
representatives or successors in interest, and regardless of any change
in her marital status after acquisition of the property.

In cases where a married woman has conveyed, or shall hereafter

convey, real property which she acquired prior to May 19, 1889, the




husband, or his heirs or assigns, of the married woman, shall be barred
from commencing or mailntaining any action to ghow that the real
property was community property, or to recover the real property from
and after one year from the filing for record in the recorder's office
of the conveyances, respectively.

As used in this section, personal property does not include and
real property does include leasehold interests in real property.

Comment, Section 5110 is amended to correct a cross-reference,

Civil Code § 5125 {technical smendment), Management and control of

co erso opert

SEC. 2. Section 5125 of the Civil Code, as amended by Chapter
1091 of the Statutes of 1986, is amended to read:

5125, (a) Except as provided in subdivisions (b), (c), and (d)
and Sections $333+5 510,150 and 5128, either spouse has the management
and control of the community personal property, whether acquired prior
to or on or after January 1, 1975, with 1like absolute power of
disposition, other than testamentary, as the spouse has of the separate
estate of the spouse,

{(b) A spouse may not make a gift of commumity persocnal property,
or dispose of commmity personal property without a valuable
consideration, without the written consent of the other spouse.

(c) A spouse may not sell, convey, or encumber community personal
property used as the family dwelling, or the furniture, furnishings, or
fittings of the home, or the clothing or wearing apparel of the other
spouse or minor children which is community personal property, without
the written consent of the other spouse.

(d) Except as provided in subdivisions (b) and (c), and in Section
5127, a spouse who is operating or managing a business or an interest
in a business that is all or substantially all community perscnal
property has the primary management and control of the business or
interest. Primary management and control mesns that the managing
spouse may act alone in all transactions but shall give prior written
notice to the other spouse of any sale, lease, exchange, encumbrance or
other disposition of all or substantially all of the personal property
used in the operation of the business (including personal property used
for agricultural purposes), whether or not title to that property is




held in the name of only one spouse. Written notice 1is not, however,
required when prohibited by the 1law otherwise applicable to the
transaction.

Any change of the form of a business is not sublect to the
requirement of written notice.

Remedies for the failure by a managing spouse to give prier
written notice as regquired by this subdivision are only as specified in
Section 5125.1. A faillure to give prior written notice shall not
adversely affect the validity of a transaction nor of any interest
transferred.

(e) Each spouse shall act in good faith with respect to the other
spouse in the management and control of the community property in
accordance with the general rules which control the actions of persons
having relationships of personal confidence as specified in Section
5103, until such time as the property has been divided by the parties
or by a court, This duty 1includes the obligation to make full
disclosure to the other spouse of the existence of assets in which the
community has an 1nterest and debts for which the communlty may be
liable, wupon request., The case law defining the standard of care
applicable to Section 5103, but not the case law applicable to Title 8
(commencing with Section 2215) of Part 4 of Division 3, applies to this
section. In no event shall this standard be interpreted to be less
than that of good faith in confidential relations nor as high as that
established by Title 8 (commencing with Section 2215) of Part 4 of
Division 3.

Comment, Subdivision (a) of Section 5125 is amended to correct a
crogs-reference,

Civil Code § 5127 (technical amendment)}, Management and control of
community real property

SEC. 3. Section 5127 of the Civil Code is amended to read:
5127. Exzcept as provided in Sections 5213+5 5110.150 and 5128,

either spouse has the management and control of the community real

property, whether acquired prior to or on or after January 1, 1975, but
both spouses either personally or by duly authorized agent, must jeoin
in executing any instrument by which such community real property or
any interest therein is leased for a longer period than one year, or 1is




sold, conveyed, or encumbered; provided, however, that nothing herein
contained shall be construed to apply to a lease, mertgage, conveyance,
or transfer of real property or of any interest in real property
between the husband and wife; provided, also, however, that the sole
lease, contract, mortgage or deed of the husband, holding the record
title to community real property, to a lessee, purchaser, or
encumbrancer, in goed faith without knowledge of the marriage relation,
shall be presumed to be valid if executed prior to January 1, 1975, and
that the aole lease, contract, mortgage, or deed of either spouse,
holding the record title to community real property to a lessee,
purchaser, or encumbrancer, in good faith without knowledge of the
marriage relation, shall be presumed to be valid if executed on or
after January 1, 1975. HNo action to avoid any instrument mentionmed in
this section, affecting any property standing of record in the name of
either spouse alone, executed by the spouse alone, shall be commenced
after the explration of one year from the filing for record of such
instrument in the recorder’s office in the county in which the land is
situate, and no action to aveid any instrument mentioned in this
section, affecting any property standing of record in the name of the
husband alone, which was executed by the husband alone and filed for
record prior to the time this act takes effect, in the recorder's
office in the county in which the land is situate, shall be commenced
after the expiration of one year from the date on which this act takes
effect,
Comment, Section 5127 is amended to correct a cross-reference.

Probate Cod repea "Trust” define

SEC. 4. Section 82 of the Probate Code, ag amended by Chapter 820
of the Statutes of 1986, is repealed,

82r——ta)~—UTrustl-——ineludes ——eny--—eXpress — Lruot—-private——oF
eharitabley—with--edditions—cheretey—wherever—and-however——created, —bus
dees--not—-inelude--a--charitable—&rust—that——-is—not--subjeet——to—the
Jurisdietion-of-the-Attorney-Ceneraly

£y —LTrustt—dnoludes--a—trupt-ereated-or--determined-by-judgment—or
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express—trusty
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Comment, Former Section 82 is superseded by a new Section 82
which reorganizes the provisions of the former section and makes some
substantive changes as noted in the Comment to new Section 82.

Probate Code § 82 (added), "Trust” defined

SEC. 5. Section 82 is added to the Probate Code, to read:

82. (a) "Trust" includes the following:

(1) An express trust, private or charitable, with additions
thereto, wherever and however created,

(2) A trust created or determined by a judgment or decree under
which the trust 1s to be administered in the manner of an express trust.

(b) "Trust" excludes the following:

(1) Constructive trusts, other than those described in paragraph
(2) of subdivision (a), and resulting trusts.

(2) Guardianships and conservatorships.

(3} Personal representatives,

(4) Totten trust accounts,

{5) Custodial arrangements pursuant to the Uniform Gifts to Minors
Act or the Uniform Transfers to Minors Act of any state.

(6) Business trusts that are taxed as partnerships or corporations.

(7) Investment trusts subject to regulation under the laws of this
state or any other jurisdiction,

{(8) Common trust funds.

(9) Voting trustas,

{10} Security arrangements,

{11) Transfers in trust for purpose of suit or enforcement of a

claim or right.




(12} Liquidation trusts.

(13) Trusts for the primary purpose of paying debts, dividends,
interest, salaries, wages, profits, pensions, or employee benefits of
any kind.

{14) Any arrangement under which a person is nominee or escrowee
for another.

Gomment, Section 82 restates and reorganizes the provisions of
former Section 82. Subdivision (a){l) of Section 82 restates the first
part of subdivision (a) of former Section 82 without substantive
change. The last part of subdivision (a) of former Section 82 relating
to charitable trusts that are not subject to the Jurisdiction of the
Attorney General 1s omitted. For a provision concerning the
application of Trust Law to charitable trusts, see Section 15004.
Subdivision (a)(2) restates subdivision (b) of former Section 82
without substantive change.

Subdivision (b) restates subdivision (¢) of former Section 82
without substantive change. This subdivision, like its predecessor, is
drawn 1in part from Section 1-201(45) of the Uniform Probate Code
(1977), but also {Includes references to various entities that were
listed in former Probate GCode Section 1138. See alsc Section 15003{c)
(application of the Trust Law to entities and relationships that are
excluded from the definition of "trust" in this section).

Probate Code te G t t eld
revocable trust

SEC. 6. GSection 104 of the Probate Code is amended to read:

104. Notwithstanding Section 100, community property held in a
revecable trust described in Section 51313-5 5110,150 of the Civil Code
1s governed by the provisions, i{f any, in the trust for disposition in
the event of death.

Comment, Section 104 is amended to correct a cross-reference.

Probate Code § 13504 (technical amendment)., Property held in revocable

Irust
SEC. 7. Sectlon 13504 of the Probate Code is amended to read:

13504, Rotwithstanding the provisions of this part, community
property held in a revocable trust described in Section 5113.5 5119,150
of the CGivil Code 1s governed by the provisions, if any, in the trust
for disposition in the event of death.

Comment, Section 13504 1s amended to correct a cross—-reference.




Probate Cod ect o vi co ctive and

resulting trusts, fiduciary relationships, and entities and
relationships not included in definition of "trust"

SEC. 8. Section 15003 of the Probate Code is amended to read:

15003. <(a) Nothing in this division affects the law relating to
constructive or resulting trusts.

{b) The repeal of Title 8 (commencing with Section 2215) of Part 4
of Division 3 of the Civil Code as provided in the act that added this
division to the Probate Code is not intended to alter the rules applied
by the courts to fiduciary and confidential relationships, except as to
expressg trusts governed by this division.

c othin n t ivision o n Se on tended to
revent the icatio all ¢ rt o ne 8 o ocedures
of this division to an entity or relationship that is excluded from the
definition of " " _prov b ect whe hese ne 8 or
rocedures e a ursuant to atuto or commop law ciple
by court erder or rule, or by contract,

Comment., Subdivision (c¢) is added to Section 15003 to avoid the
implication that the provisions of the Trust Law cannot be applied to
entities and relationships that are excluded from the definition of
“"trust” as it is used in this division. The Trust Law, by its terms,
governs trusts as defined in Section 82, 8See Section 15001. Under
Section 15003, the Trust Law is neutral on the gquestion of whether it
may be applied to other types of entities and relationships, such as
those excluded from the definition of "trust” by subdivision (b) of
Section 82. The Trust Law 1s thus made available when it may
appropriately be applied by statute, common law, court order or rule,
or contract. See also Sections 15002 (commen law as law of state).

Cod ed o ount to iciarie

SEC. 9. Sectlon 16062 of the Probate Gode is amended to read:

16062. (a) Except as provided in Section 16064, the trustee shall
account at least annually, at the termination of the trust, and upon a
change of trustees, to each beneficiary to whom income or principal is
required or authorized in the trustee's discretion to be currently
distributed.

(b) A-trustee—ef-a Subdivisio doe ct_a to the

{1) A living trust created by an instrument executed before July
1, 1987y-or-af-a-,

{2) A trust created by a will executed before July 1, 1987, is-net




subjeee—ta-qsuy<kﬂaf—be—aeeeune—pfevided—i&-ﬁh&a—seeeienT-buE unless the

trust is removed from continuing cou ur, ction rsuant to Article
enci th Section 1 of Chapter &4 of Part 5,
cept rovided ction 4 f a trust ted by a
wi executed ore July 1 been removed 4] entinuin
court di ur t to ctio 2 of t robate

Code (as fgpggied by Chapter 820 of the Statutes of 1886), the

requirement of an account pursuant to former Section 1120.la ef--the

Prebate--Gede continues to _apply after July 1, 1987, and may be

satisfied by furnishing an account that satisfies the requirements of
Section 16063.

Comment. Subdivigion (b) of Section 16062 is amended to clarify
the application of the annual accounting requirement to testamentary
trusts created by wills executed before July 1, 1987. The rule in
subdivision (b)(1l) relating to living trusts executed before July 1,
1987, remains unchanged.

Subdivision (b)(2) provides that trusts that were not subject to
continuing court jurisdiction under prior law--i.e., trusts created by
wills executed between July 1, 1977, and June 30, 1987, and trusts
created by earlier wills that were republished during that time--are
not subject to the annual accounting requirement of subdivision (a).

Under subdivision (b){2), the annual accounting requirement of
subdivision (a) applies to trusts that have been removed from
continuing jurisdiction under new Sections 17350-17345.

Subdivision (¢) makes clear that, where a trust was removed from
continuing Jurisdiction wunder former law, the annual accounting
required by former Probate Code Section 1120.la(b)} is still required,
notwithstanding the repeal of Section 1120.1a. For the sake of
administrative simpliecity, however, this requirement may be satlsfied
by compliance with Section 16063 (contents of accounting). The
introductory clause of subdivision (c) also makes clear that the
accounting requirement is subject to relevant exceptions in Section
16064, such as where the heneficlary walves the right to an account.

_|;' Cod HDH technlica amendment pntents o account
SEC., 10. Section 16063 of the Probate Code is amended to read:
16063. An account furnished pursuant to Section 16062 shall

contain the feollowing information:

{(a) A statement of receipts and disbursements of principal and
income that have occurred during the last complete fiscal year of the
trust or since the last account.

(b) A statement of the assets and liabilities of the trust as of
the end of the last complete fiscal year of the trust or simee-the-Jast

as of the end of the period covered by the account.
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{c) The trustee’s compensation for the last complete fiscal year
of the trust or since the last account.

(d) The agents hired by the trustee, their relationship to the
trustee, if any, and their compensation, for the last complete fiscal
vear of the truat or since the last account.

(e} A statement that the recipient of the account may petition the
court pursuant to Section 17200 to obtain a court review of the account
and of the acts of the trustee.

(f) A statement that claims against the trustee for breach of
trust may not be made after the expiration of three years from the date
the beneficiary recelves an account or report disclosing facts giving

rise to the claim.

Comment, Subdivision (b) of Section 16063 is revised for clarity.
Probate Cod te amendment Inco d ipal

SEC. 11. Section 16303 of the Probate Codeuls amended to read:

16303. (a) Income is the return in money or property derived from
the use of principal, including return received as any of the following:

{1) Rent of real or personal property, including sums received for
cancellation or renewal of a lease.

{2) Interest on money lent, including sums received as
consideration for the prepayment of principal except as provided in
Section 16307 on bond premium and bond discount.

(3) Receipts allocated to income as provided in Section 15304.

(4) Income earned during administration of a decedent's estate as
provided in Section 16305.

(5) Corporate distributions as provided in Section 16306.

(6) Accrued increment on bonds or other obligations issued at
discount as provided in Section 16307.

(7) Receipts from business and farming operations as provided in
Section 16308.

(8) Receipts from disposition of natural resources as provided in
Section 16309,

(9) Receipts from other principal subject to depletion as provided
in Section 16310.

(10) Receipts from disposition of underproductive property as
provided in Sectien 16311.

-11-
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(b} Principal is the property which has been set aside by the
owner or the person legally empowered so that it is held in trust
eventually to be delivered to a remainder beneficiary while the return
or use of the principal is in the meantime taken or received by or held
for accumulation for an income benefieciary. Principal includes the
following:

(1) Consideration received by the trustee on the sale or other
tranafer of principal or on repaymemt of a loan or as a refund or
replacement or change in the form of principal.

(2) Proceeds of property taken on eminent domain proceedings.

(3) Proceeds of iInsurance upon property forming part of the
prinecipal except proceeds of insurance upon a separate interest of an
income beneficiary.

(4) Receipts allocated to principal as provided in Section 16304.

(5) Stock dividends, receipts om liquidation of a corporation, and
other corporate distributions as provided in Section 16306.

(6) Reeeipts Proceeds from the disposition of eerperate-seeusities
bonds and other obligations for the payment of money as provided in
Section 16307.

{(7) Royalties and other receipts from disposition of natural
resources as8 provided in Section 16309,

(8) Receipts from other principal subject to depletion as provided
in Section 16310.

(9) Any profit resulting from any change in the form of principal
except a8 provided in Section 16311 on underproductive property.

(10) Receipts from disposition of underproductive property as
provided in Section 16311.

{11) Any allowances for depreciation established under Section
16308 and paragraph (2) of subdivision (b) of Section 16312.

Comment, Subdivision <(b)(6) of Section 16303 1is reviged to
correct a defect in the description of the type of property designated
as prineipal in Section 156307, This revision is technical and makes no
substantive change.

Operative Date
SEC. 12. Sections 1 to 11, inclusive, of this act shall become

operative on July 1, 1987.
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Urgency Declaration

SEC. 13, This act is an wurgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effeect. The facts constituting the necessity are:

In order to facilitate and coordinate the implementation of the
Trust Law, which will become operative July 1, 1987, it 1is necessary
that this act go into immediate effect.
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